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PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
BASED ON FAILURE TO RECEIVE OFFICE ACTION 
(37 CFR 1.181(a), MPEP 711.03(C) 



Sir: 



This petition is filed in response to the Notice of Abandonment mailed March 22, 2007 
(copy enclosed) with regard to the above-referenced matter. The Notice of Abandonment states 
that the application was abandoned for failure to timely file a proper reply to the Office letter 
mailed on May 15,2006. 

Applicant herein petitions to withdraw the holding of abandonment in the Notice of 
Abandonment mailed March 22, 2007. This petition is based on the fact that Applicant did not 
receive the Office Action to which the Notice of Abandonment refers. 

MPEP 711.03(c) requires a showing to establish nonreceipt of an Office communication. 
Per said section, the practitioner herein states that the Office communication was not received by 
the practitioner and that a search of the file jacket and docket records indicates that the Office 
Communication was not received. A copy of the docket record where the nonreceived Office 
communication would have been entered had it been received and docketed is attached herein. 

The docket notes that an Appeal Brief was completed on April 10, 2006. The docket 
shows no further communication from the Office until the Notice of Abandonment was 
received on April 16, 2007. 
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Petitioner therefore requests the Director to withdraw the holding of abandonment in the 
above-referenced application. 

Petitioner also notes that the reason for abandonment states "Called and left a message 
for Mr. Nelson R. Capes (Reg. No. 37,106) 612-977-8486 regarding the status of the application; 
however, no response has been received." Mr. Capes never received this message. 

Furthermore, on March 15, 2007, Mr. Capes called Examiner Phuoc H. Nguyen (571- 
272-3919) because he had been notified by another law firm that they had received a call from 
Examiner Nguyen regarding this application. Examiner Nguyen directed Mr. Capes to file a new 
Change of Correspondence Address and wait for a notice of abandonment. 

Petitioner also encloses, for the Director's information, copies of the Status Inquiry, 
Change of Correspondence Address, and postcard receipt stamped July 15, 2003 by OIPE. The 
non-received Office communication was apparently sent to the practitioner's previous address, 
even though the Office had notice of the change of correspondence address. 

The Director is authorized to charge any fee deficiency required by this paper or 
credit any overpayment to Deposit Account No. 02-3732. 

Respectfully submitted, 

Gerald E. Helget (Reg. No. 30,948) 
Nelson R. Capes (Reg. No. 37,106) 
BRIGGS AND MORGAN, PA. 
2200 IDS Center, 80 South Eighth Street 
Minneapolis, MN 55402 
Telephone: 612-977-8480 
Facsimile: 612-977-8650 
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Application No. Applicant(s) 

10/053,006 FACTOR, CORY L. 

Examiner Art Unit 

Phuoc H. Nguyen | 2143 

- The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 

. This application is abandoned in view of: 

1. S Applicant's failure to timely file a proper reply to the Office letter mailed on 15 May 2006 , 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated ), which is after the expiration of the 

period for reply (including a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on , but it does not constitute a proper reply under 37 CFR 1 .1 13 (a) to the final rejection. 

(A proper reply under 37 CFR 1 .1 13 to a final rejection consists only of. (1) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1 .1 14). 

(c) □ A reply was received on but it does not constitute a proper reply, or a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1 .85(a) and 1 .1 11 . (See explanation in box 7 below). 

(d) No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or Transmission dated 

), which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $ is insufficient. A balance of $ is due. 

The issue fee required by 37 CFR 1.18 is $ . The publication fee, if required by 37 CFR 1.18(d), is $ . 

(c) □ The issue fee and publication fee, if applicable, has not been received. 

3. D Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 

Allowability (PTO-37). 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated ), which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1 .34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. S The reason(s) below: 

Called and left a message for Mr. Nelson R. Capes (Reg. No. 37,106) 61 2-977-8486 regarding to the status of the 
application; however, no response has been received. ^ 



SUPERVlSO^imENT EXAMINER 
TECHNOLOGY CENTER 21 00 

Petitions to revive under 37 CFR 1 .137(a) or (b), or requests to withdraw the holding of abandonment under 37 CFR 1 .1 81 , should be promptly filed to 
minimize any negative effects on patent term. 

U.S. Patent and Trademark Office ~ . .. _ . ^ ....„., 

PTOL-1 432 (Rev. 04-01 ) Notice of Abandonment Part of Paper No. 2007031 4 




